
D
O

L’s N
ew

 O
vertim

e R
ules: 

H
ow

 R
etailers and R

estaurants 
A

re P
reparing for C

hange

S
eptem

ber 2016



R
eady to go?



O
r, R

eady to P
anic?

•
D

ecem
ber 1

stis 
only 60 days aw

ay!
•

O
M

G
, w

e are not 
ready!



M
inim

um
 S

alary Level

$913 per w
eek ($47,476 annualized)

•
U

p from
 the current $455 per w

eek 
($23,660 annualized) 

•
D

ow
n from

 D
O

L’s proposed $50,440
•

S
et at the 40th percentile of full-tim

e 
non-hourly paid em

ployees is the 
low

est w
age C

ensus region (S
outh)
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B
onuses and C

om
m

issions

N
ondiscretionary bonuses, 

incentive paym
ents and 

com
m

issions, paid at least 
quarterly, can satisfy up to 10 
percent of the m

inim
um

 salary 
requirem

ent
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H
ow

 W
ill This W

ork?

•
E

ach w
orkw

eek, the em
ployer m

ust pay 
the exem

pt em
ployee a salary of at least 

90%
 of the m

inim
um

 salary level –
$821.70 ($42,728.40 annualized)

•
A

t the end of the quarter, if that salary plus 
all bonuses/com

m
issions paid during the 

quarter do not equal $11,869 ($47,476 ÷
4), to m

aintain the exem
ption, the 

em
ployer has to m

ake up the shortfall in 
the first pay period of the next quarter.
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A
utom

atic S
alary Level Increases

•
The salary levels w

ill autom
atically 

increase every 3 years, beginning 
January 1, 2020

•
D

O
L estim

ates the m
inim

um
 salary 

level w
ill increase to $51,000 in 2020

•
D

O
L w

ill provide notice of the new
 

salary levels “not less than 150 days 
before the January 1

steffective date” 
in the Federal R

egister and at 
w

w
w.dol.gov/w

hd
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E
ffective D

ate

•
D

ecem
ber 1, 2016

–
Typical D

O
L: yes, that is on a 

Thursday!
•

B
ut rem

em
ber, som

e states 
require advance notice to 
em

ployees of changes in pay
–

In som
e states only applies to 

reductions in pay
–

M
ost com

m
on is one pay period

–
Longest is 30 days in M

issouri for 
reductions in pay
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E
fforts to S

top the R
ule

•
Legislation

•
Litigation

•
R

egulation



P
ending Legislation

Protecting W
orkplace 

Advancem
ent and O

pportunity Act
•

Introduced M
arch 17th by Senate and 

House Republicans
•

N
ullify final rule and require DO

L to 
analyze econom

ic im
pact

•
Prohibit autom

atic salary increases



P
ending Legislation

O
vertim

e Reform
 and Enhancem

ent Act
•

Introduced July 14th by Rep. Kurt Schrader (D-O
R), 

w
ith five Dem

ocrat and 3 Republican co-sponsors 
•

Supported by the Cham
ber and N

ational Retail 
Federation

•
Phase in the salary level increase over 4 years:
–

$35,984 effective Decem
ber 1, 2016

–
$39,780 effective Decem

ber 1, 2017
–

$43,628 effective Decem
ber 1, 2018

–
$47,476 effective Decem

ber 1, 2019
•

N
ullify the autom

atic salary increases



Regulatory Relief for Sm
all Businesses, 

Schools, and N
onprofits Act

•
Introduced Septem

ber 21
st 

•
By Rep. Tim

 W
alberg (R-M

ich.), w
ith 46 

other Republican and one Dem
ocrat (Rep. 

Kyrsten
Sinem

a, AZ) co-sponsors
•

Delay the effective date of the regulations 
until June 1, 2017

P
ending Legislation



P
ending Legislation

O
vertim

e Reform
 and Review

 Act
•

Introduced Septem
ber 29

thby Senator Lam
ar 

Alexander (R-TN
), w

ith 3 Republican co-sponsors 
•

Phase in the salary level increase over 5 years:
–

$35,984 effective Decem
ber 1, 2016

–
$39,780 effective Decem

ber 1, 2018
–

$43,628 effective Decem
ber 1, 2019

–
$47,476 effective Decem

ber 1, 2020
•

N
ullify the autom

atic salary increases



Litigation

•
Tw

o law
suits filed on S

eptem
ber 21st in the 

E
astern D

istrict of Texas
–

C
oalition of over 50 business associations, including 

the N
ational R

etail Federation
–

21 state governors and attorneys general
•

C
hallenging both the high m

inim
um

 salary level 
and the autom

atic salary increases
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N
on-E

xem
pt C

om
pensation O

ptions

N
on-E

xem
pt H

ourly:
S

etting the H
ourly R

ate
•

S
alary divided by 40

•
S

alary divided by current 
hours w

orked
•

C
ost-neutral hourly rate

N
on-E

xem
pt S

alary:
C

alculating O
vertim

e
•

S
alary divided by 40

•
S

alary divided by actual 
hours w

orked
•

Fixed salary for fixed 
hours

•
Fluctuating w

orkw
eek



C
om

paring the C
osts

•
A

ssistant M
anager 

earning $730.77 per 
w

eek and w
orking 

50 hours
•

C
ost of salary 

increase is $9,476 
($47,476 -$38,000)



N
on-E

xem
pt H

ourly

C
urrent Salary / 40

•
$730.77 / 40 = $18.27

•
R

egular = $18.27 x 40 = $730.77
•

O
T = $18.27 x 1.5 x 10 = $274.04 

•
Total w

eekly:  $1,004.81
•

Total annual: $52,250C
ost: $14,250

C
urrent Salary / 50

•
$730.77 / 50 = $14.62

•
R

egular = $14.62 x 40 = $584.80
•

O
T = $14.62 x 1.5 x 10 = $219.23

•
Total w

eekly:  $804.03
•

Total annual: $41,809C
ost: $3,809

C
ost-N

eutral
•

$730.77 / (40 + (10 x 1.5)) = $13.29
•

R
egular = $13.29 x 40 = $531.60

•
O

T = $13.29 x 1.5 x 10 = $199.35
•

Total w
eekly:  $730.95

•
Total annual:  $38,009

C
ost: $9



N
on-E

xem
pt S

alary

Salary / 40 
•

O
T R

ate = $730.77 / 40 = $18.27
•

O
T = $18.27 x 1.5 x 10 = $274.04 

•
Total w

eekly:  $1,004.81
•

Total annual: $52,250C
ost: $14,250

Salary / 50
•

O
T R

ate = $730.77 / 50 = $14.62
•

O
T = $14.62 x 1.5 x 10 = $219.23

•
Total w

eekly:  $950
•

Total annual: $49,400C
ost: $11,400

Fluctuating/Fixed
•

O
T R

ate = $730.77 / 50 = $14.62
•

O
T = $14.62 x 0.5 x 10 = $73.08

•
Total w

eekly:  $803.84
•

Total annual: $41,800C
ost: $3,800



Fixed Versus Fluctuating

Fixed
•

H
ours w

orked over the 
“fixed” hours m

ust be 
paid at 1.5

•
N

o prohibition on 
bonuses or com

m
issions

•
C

an deduct from
 salary 

w
hen an em

ployee w
orks 

less than 40 hours

Fluctuating
•

A
ll overtim

e hours are 
paid at 0.5

•
M

ay not be able to pay 
bonuses or com

m
issions

•
C

annot deduct from
 

salary w
hen an em

ployee 
w

orks less than 40 hours



P
ractical Im

plications 
of the N

ew
 O

vertim
e R

ule


